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Superior Court of California -~
'~ "Mendoéino County’ - -
| Ukigh Branch F 'l E D
Jub 3200
CLENK ©F MENDOEING SOUNTY
| ‘ BUPBRISR COURT OF CALIFORNIA {
STATE FARM MUTUAL AUTOMOBILE dT\
INSURANCE COMPANY, et al.,
Plaintiffs, Case No. 82819
Vs

JOHN W. WIER and RICHARD L.
PYORRE,

Defendants.

Plaintifts (“State Farm®) bring this motion for summary adjudication on the
fipet and second causes of zction on the cross~complaint ef Weir and Pyorre wherein
Weir and Pyorre (*defendants”) seek relief relating to State Farm’s allegedly
improper termination of the parties’ agency agreements. Woeir and Pyorre bring
their cross-motion against plaintiffs’ thirteenth sffirmative defense to that eross-
complaint, Both motions relate to the construction of the contract termination
language set forth lu the parties’ written agreements and, primarily, to the effect of
a judgment previously entered in related litigation in federal court: the Appling
judgment.

Collgtersl Estuppel:

Defendants Wier and Pyorre were two of & larger number of plaintiifs in a
prior action (4ppling v State Farm) wherein the Appling plaintiffs reqguested, in their
third canse of action in the sixth amended complaint, a determination that their
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agehcy contracts with State Farm could.only beterminated for caiise and not simply
By notice. The Appling court, in its Jennary 7, 2000 ruling on cross-motions for -
sammary adjudication on that third cuuse of action, determined that the contract
Janguage permitted termination by notice only, without the requirement of good
cause. That defermination was incorporated im the judgment entered on July 3,
2000, Defendants herein, Weir and Pyorre, were named as pliintiffs to some of the
causes of action in the sixth asmended complaint in Appling, but were nat parties to
the third canse of action at the fme of smmmary judgment order, State Farm's
motion for sammary adjudication is based primarily upon the doctrine of eoliatoral
estoppel. The prevequisites of that doctrine are an identity of issnes in the prior
adjudicated case and the present tase, a final judgment on the merits and
determination that the party ageinst whom the doctrine is nsserted was 2 party or in
privity with a party in the prior action, (Bernhard v Bank of America (1942) 19 C2d
807, 813)

lnim Pr ions In.Appling, the court construcd the contract language to
permit termination upon notice alone. State Farm vontends that Weir and Pyorre
are now collaterally estopped by that judgment from requesting this court to
construe the same termination language. In an action betwoen the same parties on 2
different cause of action, the judgment in a prior adjudication will operate as
collateral estoppel as to all issues rajsed in the second action that were actually and
necessarily determined in the prior action, (Todhunter v Smith {1934) 219 C £90,
695) The party claiming the defense of collateral cstoppel has the burden of proof.
(MeMiilen Dev. v Hame Euyers Warranty (1998) 68 CAdth 826, 206-907) At the tinte
of the entry of the summary adjudication order, on which the subsequent judgment
and the State Farm claim of collateral cstoppel is based, Weir and Pyorre were not
parties of record as to the eause of action on which that sdjudication was based.
However, State Farm contends that because the defendents could kave raised und
pursued the termination language issue to final adjudication in the prior action.
they are now collaterally estopped from raising that issue in this action, (Suiphin v
Spaik (1940} 15 C2 195, 202) However, the apparently broad scope of the language
in Sutphin refers only the resolution of issues that might have been raited in the
prior adjudication order to sustain or to defest the determination made in that
action. (Henry v Clifford (1995) 32 CAdth 315, 320-321; Pac. Mut. Life Ins. Co. v
MeConneill (1953) 44 €2718, 724) The construction of the termination language was
an issue factually and legally distinet from the other causes of action to which Weir
and Pyorre were parties and which were pursed to final judgment on their behalf.
The doetrine of collateral estoppel, thercfore, does not operate to preciude Weir and
Pyorie from seeking the construction of the termination language in this action.

Privity of Parties: The third element for the application of collateral
estoppel as enunciated in Bernkard v Bank of America, supra, 19 Cal. 2d 874 vequires
that the pariy against whom the plea is asserted be either identical to or in priviry
with the party in the prior adjudication. Privity has been defined generally as &
relationship between such parties (in the present action and the prior adjudication)}
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which is “suificiently elose” 50,25 to jistity the application of the doetrine of
collaters! estoppel. Due process requires a commi ity oridentity of interests
betweer the partiss, adequste representation of the nonparty by the loslog pariy in
the prior zction and a vessonahle expectation by the nenparty thatit wonld be
pound by the pricr ddjudication, (Lynch v Glass (1975) 44 CA3d 943, 947 948)

Upon review of the circumstances involved in the prior adjudication and the
present action, the court finds that the application of colizters] exioppel against
Wier and Pyorre wouald constitute the denial of due process. In its January 7, 2000
order granting summary adjudication in faver of State Farm, finding that
termination language could not be construed to require 4 showing of cause, the
court specifically determined that Wier and Pyorre were ot paities to thet
adjudication. The court baned that determination on its stated observations that the
supplemental eomplaints of Wier and Pyorre, in which the vorsiruetion of the
termination langusge was reised, had not been sexrved on State Furm and that Wier
and Pyorre had previously advised the court on December 14, 1999, some five weeks
priop to the ruling, that the supplemental eomplaints would be dismissed, ( See arder
denying/granting cross motiens for summary gdjudieation (14: 26, fn. 2), Exkibit 30
to State Farm’s Septeraber 8, 2000 Request for Judicisl Notice [hereinafter:
sy/8/2000 RIN"1.) The erder sliowing the filing of the Wier/Pyorre supplemental
complaints was entered on September 15, 1999 (Exhibit 28, 9/8/2008 RIN). By that
time, substantlally ali of the pleadings relative to the then-pending eross-motions for
summary adjudication had already beer filed. { Exhibits £.27, 9/R/2040 RIN) Tha
record does not indicate the filing of uny pleadings relative te the cross-motions affer
the filing of the supplemental complaints. Even though Welr and Pyorre were
named as maving parties on the August 12, 1999 metion for partial summary
adjudication {(Exhibit 5, 9/8/2000), their supplemontal complaints were not filed
until on or after September 15, 1999 and plaintiffs have not produced any evidence
from which it could be determined that Weir/Pyorre were actively invelved or
adcquwiely ropresented in the other plaintiffs’ summary adjudication motion pricr
ta the filing of their suppliesmental complaints. In consideration of the order of the
pleadings as summarized above snd the enuntiated decigion of Weir znd Pyovre to
dismiss their supplemental complaints (which was stated some five weeks prior to
the court’s sdvorse order), the court cannot find that Wier and Pyorre had the
reasotiable expectation thet they wonld be bound by the eventual ruling on the
cross-motions for summary sdjudieation.

In detoymining whethar to apply collateral estoppel, the court must balance
the rights of the partics ageinst varions factors, including the promaotion of judicial
eeonomy and the prevention of meonsistent judgments, (Clemmier v Hariford Ins. Co.
(1978) 22 C3d 363, 875) The court notes that the present motion is based upon 2
substantial amaunt of evidencs which was not before the court in the prior
adjudication. In considerstion of ail of the factors enuntiated by the Bernard,
Clenuner and Lynck courts, this court finds that the applicativa of collateral
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. nlfappal to prevent Weir.and Pynmfmm umungmthu miun the construction of
‘the contract termination language would congtitute & denial of thelr due process. =

Both parties have repeatedly and cavalierly ignored the rules of pleading, the
rules of court and common sense in their voluminous pleadings. They have
unnecessarily complicated and obfuseated what was a complex matter In the first
place. The cumulative page total of the memoranda filed by both parties well
exceeds the limitations of CRC 313 (d). Plaintiffs filed 2 supplementa! memoritidum
(3/7/01) supported by approximately seventy-five pages of deposition transeript
without anything even remotsly resembling the required statement of andisputed
facts. Defendants filed a series of four statements identifying an astounding 275
uhdisputed material facts in additlon to the 70 initially identified by plaintiffy.
Notwithstanding the zeal of an advecate, 345 purportedly matevial disputed faets
geem just o Hitle excessive for a case of this type. A substantial number of the
“material” facts are obviously not material to the issues raised.

Jundicial Notice: Subject to the rulings on the evidentlary objections as set
forth below, the requests for judicial notice are granted.

Evi i
The following of the abjections of plaintiffs to the declarntions of Weir
and Pyorre are sustained: 4,5, 6,11, 14, 1%, 21, 22, 26,27, 31, 32, 34, 3%, 36 and 18.

Defendants® objection (3/27/01) ta the consideration of any of the facts
incladed within the attechments to the supplemental declaration of George E, Yuhas
filed 3/7/01 1s granted. No statement of facts was filed in reference to the
attachments, consisting of approximately seventy-five pages of deposition testimony.
n the determination of a motion for summary judgment, the conrt cannot consider
facts which are not specifically set forth in a separate statoment of facts. (United
Community Church v Garein (1991) 231 CA3d 327, 335-337) In roviewing the
memoranda of bath parties, the court will cansider only those evidentinry
references that are made to any of the several statements of undlsputed material
facts. { 345 facts should he sufficient to support almost aay argument!)

In response to dofendants’ ohjections to plaintiffs’ request for judicial novice,
the court will take judieial notice of the axistence of the referenced pleadings and the
positions taken therein bt not necesaarily of the truth of the matters stated
thereln.(Sosinsky v Grani ( 1992} 6 CA4th 1548, 1564-1569) The court will take
judicial notice of the truth of the matters asscried in orders and judgments, but not
of hearsay statements contained in any document. (Back v MeNells (1989) 207 CA3d
852, 864-365)
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The cross-mations are based on conflicting constructions of the tefmination
provisions in the written agency agreements. (Although the defendants exectited
slightly different forms of the same hagic agreemerit [Pyorre vsing Form AA-3 and
Wier nsing Form AA-d], the language relevant to the lssucs in this matter is
identical in both agreements.) In construing the terms of the contract, the court
raust give effsct to the mutual intent of the parties at the time of the contract, (CC
Sec, 1636) ‘Where a conflict is based upon the meaning of specific terms in an
integrated, written agreement, the court cannot restrict its review to the terms used
in the contract but must preliminary eonsider relevant extrinsic evideneo, if any is
offered, to determine if the langaage wied is reasonably susceptible of the
interpretation offered. In this inguiry, extrinsie evidence may only be considered as
un aid to interpret the meaning of the contract and not to add to or change its terms.
If the court then determinos, in light of all the circumytances, that the contraet is
reasonably susceptible of either of the two offered meanings, extrinsic evidence may
then be admitted to prove either of the two meanings, (Pacifle Gay and Electric v
Thomas Drayage Etc, Co. (1968) 69 C2d 33, 37-40) In construing the meaning of
contract language the conrt may consider such extrinsic evidence 2 the
circumstances under which it was made (CCP /360 and the conduct of the parties
during the perisd from the formation of the contract to time of dispute. (Crestview
Cemetery Ass. v Dieden (1960) 54 C2d 744, 754) The court may also consider the
subsequent wards and conduct of a single party even though the other party had ne
contemporancous knowledge of the words and conduct and did not rely on them.
(So. Cal. Edison Co. v Sup. Ct. (1995) 37 CA4th 839, §51)

Plaintiffs’ motion is based primarily on the argument of collateral catoppel
and their seventy wndisputed material facts refer almost exelusively to pleadings,
orders and judgments entered in the prior 4pplivg litigation. Numerous
declarations, deposition transcripts and varieus documenty are attached as exhibits
to those various pleadings. For the purpose of this motion, the court has examined
only those exhibits specifically identified in plaintiffs® statement of undispirted
wmaterial facts, The court has reviewed the identified pleadings sud the following
docurents which wore specifleally identified in plaintiffs’ statement of undisputed
facts by reference to 9/8/00 RIN, Tab 27.

1. Contract language: AA 660, Sec 11 (1) and (2); snd AA-3 rnd AA-4,
See, 11 (A) and (B).
2. A section from a State Farm internal manual entitled “Purpose and
gnnmpt of the Termination Review Plan™ dated 4/1/76. ( 8/9/00 RIN,
zh 7)
3. Declaration of Gerald Robison; paragraphs 3 and 4 and Exhibit A.
(8/9/00 RIN, Tab 15)



FROM : BEPLLP FHOME MO, @ 787 961 1382 Jul. A5 ZEA1 B3:176M P&
S L A TR j i TET A
Uk TRH MUMISI®AL COURT FET A8T4ESS  PLETCER

.

4. Declavations nfﬂ. Brlck m:d Gwm Ynm: ﬂmu parugmpm,and
exhibits idenﬁﬁad in the MIM RJIN; Tﬁb Z‘? Bs faeu 52 v/ S

The conrt slso rwiewwd the Saptembar 13, 1999 Dmﬁamﬁw uf Rngw 8. Junlm
(RIN, Tab 24) and that porticn of the trapseript of M. Joslin's December 13, 2068
deposition which is attached a3 Exhibit A to the March 7, 2001 Yuhas Declaration.

Defendants contend that the contract termination Innguage, when exsmined
in light of the termination seview procedure, (Contract, Saction LI , Paragraphs A
and B) compel the construction that the contract can be terxsinated only for cause.
In support of their position, defendants urge the court to consider at least the
following evidemee:

1. The standard agency sgreement nsed by State Farm (Form LA 846 prior
¢o the development and adoption of the two forms executed by Pyerre
and Wier. { RIN, Tzb 6, Exhibit L)

2. A 12/23/65 State Farm publicatinn “The President's Letter” containing »
brief discassion of the termination review plan found in the rovissd
agent’s contract. (RIN, Tab19, Exhitit U)

3. A section from “Reflector” (s State Form publication sent fo ali agents
{Foslin Depo, 17:221) discussing the termination procedare and agency

profestion, (RIN, Tab 6, Exhibit K) The article was written by Earle B.
Johnsen, who was one of the four or five State Farm cxecutives who
drafted the A4 660 contract (UMF 111-112:Jostin Yopo. 8:22)

3. Excerpts from the Dec. 13, 2000 deposition testimony of Roger Joslin who
ways one of the State Farmn execniives who jointly drafied the AA 668
cantract, (UMF 114, 115, 123}

. Excepis from the Janaary 1 2001 declaration of Heury Keller who was
also 2 member of the same confract drafting grovp as was Joslin, (UMF
192, 193, 1%6, 198)

7. Excerpis from: the declarations of Wier and Pyorre filed September 22,
2000,

Based upom the extringie evidence identified above, the court finds that the
teemination language, sepecially when considered in lighy of the contractual
termination roview procedure, iz reasonably and fairly susceptible of the
construction that good cause Is required for ternsination. The court finds that the
varinus statements made by State Farm executives after the develapment of the
contract langaage but before the Inceptivn of the present digpute may be persuasive
in determining the meaning and intent atiributed by State Farm to the contraet at
the time the coniract lunguage was fivst developed. Where, as here, the
interpretation of the contractual language turns on the question of the credibility of
conflicting extrinsic evidencs, it bocomes the jury’s regponaibiiity to resclve any
conflict ie the extrinsic evidence and to base ite intorpretation of the contract npon
those findiags. (Morey v Vannact (1998) 64 CAduls 904, 912-913)

&
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Determination

1. The mation of plaintiffs* for summary adjudication of the first and
second causes of action in the cross-complalat is denjed,

2. The motion of Weir and Pyorre for summary adjudication as to the
thirteenth affirmative defanse to their cross-complaint is granted.

Dated: July 3, 2001

Copies to Counsel:
Steven A. Brick
Thomas &, Brigham
William P. Tedards
Ryan F. Perkins
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I am wmpﬁnyed in thr, C‘ounw of Mmda&ﬂm. Stat% of C‘lﬁﬁ)mm; I am over the age nf .
eightesn years sud not a pm‘ty to the wiﬂhm sctipn, - My business addrm is P.O. Box 0946,
Ukish, CMmiag M :

I am Jamiliar with the County of Mendocino's practice whereby each documest is
placed in an enveiope, the envelope is aested and pluced in the offiee msi} receptacle. Each
day's mall is collected and appropriate postage affixed thereto and depaosited in a U.S,
mailbox at or before the tlose of each day's business.

On the date of this declaration, I served copies of the attached docuseent on the below
listed persons by placing » true ropy thereof in the Unived States Mail, addressed as follows

Steven A. Brick, Esq. Attorney st Law, 400 Sunsome Strest, San Franciseo, CA
94111-3143

Thomas S. Brigham, Esq. Atterney at Law, 387 N. State SBtreet, Ukiah, CA 98482

William P, Tedards, dr., Esq. Attarney at Law, 1101 30tk Strect, N.W,, Suite 300,
Washington D.C. 20007

Ryan F. Perkins, ¥sq., Attorocy at Law, P.O. Box 2655, Fort Brasg, CA 95437

Y declare uader penalty of perjury that the foregoing is troe and correct and that Hhis
declaration wes rosde on the 3rd day of July, 2001,

TOTAL P. B9



