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LAW OFFICES
NeuBerRGER, QuUINN, GIELEN, RuBin & Cisser, P.A.
27TH FLOOR
ONE SOUTH STREET
BALTIMORE, MARYLAND 21202-32862
4101 332-8350
ALLAN P, HILLMAN Fax NoO.
(410) 332.8542 . {410} 951-8028
APH@NQGRG.COM

December 29, 2004

VIA FACSIMILE (202) 879-4775

Honorable Neal E. Kravitz

Judge, Superior Court for the District
District of Columbia

Chambers 3620

500 Indiana Avenue, NW

Washington, D.C. 20001

Re:  National Association of State Farm Agents, Inc. v. State Fum
Mutual Automobile Insurance Company, et al.; CA-02ca(-4089;

Calendar 7, Judge Neal E. Kravitz

Dear Judge Kravitz:

" As a post-briefing supplement (o Plaintiff’s summary judgment plzadings, I enclosc the
December 7, 2004 Jury Instructions and Verdict Form from Alex Charts :nd Charts Insurance
Association, Inc. v. Nationwide Mutual Insurance Co., Inc., et al; Civil A-:tion No. 3:97 CV 1621
(CFD), in the United States District Court for the District of Connecticut. (Although marked
“proposed,” these are the Jury Instructions given by Judge Droney, as can be seen.)

The Jury Instructions are of significance to NASFA v. State Farm because, in them, the Court
set forth the factual basis which, if found by the jury, would render State )'arm’s competitor
Nationwide Insurance a franchisor. The jury did precisely that finding th:¢ Nationwide was indeed 2
franchisor, as the enclosed Verdict Form (#2) recites. The pertinent jury instructions are at pages 16-

19.

To be sure, the Connecticut Franchise Act differs from many of th2 other franchise acts in that
it does not require that a party pay a “franchise fee” 10 be characterized as a franchisee. Like various
statutes at issuc here, however, it does require that a parly offer, sell, or distribute the product in
question under the company trademark, and that this be done pursuant to ;t marketing plan or system
substantially prescribed by the company. State Farm agents fulfill these ¢ vo requiremeunts for
franchisee status, as the briefing shows. The parties in NASFA v. State F um also have devoted
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Honorable Neal E. Kravitz
December 29, 2004
Page 2

substantial space in their briefs to the “franchise fee” issue, and NASFA ;ubmits that the undisputed

evidence demonstrates existence of such a fee, thus establishing the nece isary third prong under most
of the statutes. (The Conuecticut statute itself is not at issue in NASFA v, State Farm.)

Because the same facts related to the two prongs relevant to the Connecticut verdict are in
evidence in the summary judgment pleadings in this case, and because NASFA aiso has proven the

existence of a franchise fee, we submit that the Nationwide case is strong support for a conclusion that
State Farm, like Nationwide, is a ﬁ'anchlsor, and that State Farm agents, jike Nationwide agents, are

franchlsecs

APH/fy

Enclosures ,
cc: Paul S. Reichler, Esquire and Lawrence H. Martin, Esquire

Counsel for State [Farm (w/enclosures; via Fed-X)
W. Michael Garner, Esquire (via Fed-X)

Robert E. O’Connor, Jr., Esquire (via Fed-X)
Clerk, Superior Court for the District of Columbia (w/enclosures; via Fed-X)
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Hon. Christopher F. Droney
United States District Judge

- CASE: Alex Charts and Charts Insurance Associates, Inc. v, Nationwide Mutual
Insurance Co., Inc., et al. — Civil Action No. 3:97 C'7 1621 (CFD)

RECEIVED
DEC 0 7 2004
FARCIA & MILAS P£.
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SECTION L _ GENERAL INSTRUCTIONS
Juror Attentiveness

| Ladies and gentlemen, befote you begin your deliberations, I now am going to instruct
you on the Jaw. You must pay close attention and I will try to be as clzar as possible. '

It has been obvious to me that until now you have faithfully di.:charged your duty to listen
carefully and observe each witness who testified. Your interest nc\{_q' flagged, and you have
followed the testimony with close attention. o

I ask yon to give me that same careful attention as I instruct you .on the law.

le of the ‘

You have now heard all of the evidence in the case as well as t 1e final arguments of the
lawyers for the parties.

My duty at this point is to instruct you as 1o the law. [t 1s your Juty to accept these
instructions of law and apply them to the facts as you determine them, just as it has been my duty
to preside over the trial and decide what testimony and evidence is rel¢ vant under the law for
your consideration.

On these legal matters, you must take the law as I give it to you. If eny attorney has stated
a legal principle different from any that I state to you in my instructions, it is my instructions that
you must follow.

You should not singlc out any instruction as alone stating the L::w, but you should
consider my instrupqons as a whole when you retire to deliberate in th: jury room.

You should not, any of you, be concerned about the wisdom of any rulé thal I state.

Regardless of any opinion that you may have as to what the law may b3 - or ought to be -- it

2
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would violate your sworn duty to base a verdict upon any other view cf the law than that which I

give you.
Role of the Jury
As members of the jury, you are the solc and exclusive judges >f the facts. You pass

upon the evidence. You determine the credibility of the witnesses. You resolve such conflicts as
there may be in the testimony. You draw whatever wéonable inferen-:es you decide to draw
from the facts as you have determined them, and you deie:mine the weight of the evidence.

In determining these issues, no one may invade your province or functions as jurors. In
order for you to determine the facts, you must rely upon your own recc llection of the evidence.
What the lawyess have said in their opening statements, closing argumants, in the objections, or
in their questions is not evidence. Nor is what [ may have said -- or wiat I may say in these
instructions -- about the facts of this case. In this connection, you shorld bear in mind that é_
guestion .put to a witness is never evidence, it is only the answer whict is evidence. But y&x may

not consider any answer that I directed you to disregard or that I direct :d struck from the record.

P———

Do not consider such answers.

Since you are the sole and exclusive judges of the facts, I do nct mean to indicate any
‘opi'nion as to the facts or what your verdict should be. The rulings I heve made duriﬁg the trial
are not any indication of my views of what your decision should be as to whether or not the
plaintiffs have proven their case.

1 also ask you to draw no inference from the fact that up<'3n occinsibnl asked questions of
certain witnesses. The questions were only intended for clarification cr to expedite matters and

_ certainly were not intended to suggest any opinions on my part as to the verdict you should




01/12/72005 16:48 FAX 410 332 8584 NQGRG @ oo7/037

render, or whether any of the witnesses may have been more credible taat any other witnesses.
You are expressly to understand that the court has no opinion as to the verdict you should render
in this case.

As to the facts, ladies and gentlemen, you are the exclusive judzes. You are to perform

the duty of finding the facts without bias or prejudice to any party.
Conduct of Counsel

It is the duty of the altorney on each side of a case to object when the other side offers
testimeony or other evidence which the attomey believes is not properly admissible. Counsel also
have the right and du;y to ask the court to make rulings of law and to n:quest conferences at the

si&e bar out of the hearing of the jurﬁ. All tho;se questions of law must be decided ‘by me, the
court. You should not show any prejudice against an attorney or his cl ent because the attorney
objected to the admissibility of evidence, or asked for a conference out of the hearing of the jury
or asked the court for a ruling oa the law.

As I already indicated, my rulings on the admissibility of evidesice do not, unless
expressly stated by me, indicate any opinion as to the weight or effect ¢f such evidence. You are
the sole judges of the credibility of all witnesses and the weight and effect of all evidence.

Sympathy ,
Under your oath as jurors you are not to be swayed by sympath:. You should be guided

solely by the evidence presented during the trial, without regard to the i:onsequences of your
decision.
You have been chosen to try the issues of fact and reach a verdict on the basis of the

evidence or lack of evidence. If you let sympathy interfere with your c.ear thinking there is a risk
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that you will not arrive at a just verdict. All parties to a civil lawsuit a-e entitled to a fair trial.
You must make a fair and impartial decision so that you will arrive at 1 just verdict.
Burden of Proof - General

This s a civil case and as such the plaintiffs have the burden of” proving the matecial
allegations of their complaint by a fair preponderance of the evidence.

If after considering all of the testimony you are satisfied that ths plaintiffs have carried
their burden on each essential point as to which they have the burden ¢ f proof, then you must
find for the plaintiffs on their claims. If after such consideration you f nd the testimony of both
parties to be in balance or equally probable, then the plaintiffs have faiied to sustain their burdeﬁ
and you must find for the defendants. |

If upon a consideration of all the facts on the material allegatio 1s of the complaint, you
find that the plaintiffs have failed to sustain the burden cast upon them, then you proceed 1o
further and your verdict must be for the defendants. If, however, you find that the plaintiffs bave
sustained the burden, then you proceed to consider the issue of damags.

As to the plaintiffs’ claim under the Connecticut Franchise Act, if you find that the
plaintiffs have met their burden that they operated pursuant to a franchise agreement with the
defendants, then it is the defendants that have the burden to prove that they had good cause to
terminate the franchise agreement, This bﬁrden of the defendants is cailed an affirmative defense.

The defendants also have raised an affirmative defense as to damages, concerning the

" mitigation of daniagcs. Therefore, if you find that the plaintiffs have v:stablished that they
suffered damages, then you proceed to consider this affirmative defens.; raised by the defendants

in regard 1o the amount of damages. In this regard, the burden is upon the defendants to establish
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this affirmative defense by a preponderance of the evidence. I will inst-uct you further on these
affirmative defenses in 2 moment. |
{1} (] - P 3 e Evicence

Some of you may have heard of proof beyond a reasonable doubt, which is the proper
| standard of proof in a criminal trial. That requirement does niot apply to a civil case sach as this
and you should pui it out of your mind. In a civil case, the party with the burden of proof on any
-given issue has the burden of proving every disputed element of the claim to you by a
ptepbndemnce of the evidence. If you conclude that the party bearing he burden of proof has
failed to establish the claim by a preponderance of the evidence, you mrust decide against that
party on the issue you are considering. -

What does a “preponderance of evidence” mean? To establish a fact by a preponderance
of the evidence means Lo prove that the fact is more likely true than no: true. A preponderance of
the evidence MS the greater weight of the evidence. It refers to the juality and persuasi&eness
of me evidence, not to the aumber of witnesses or documents. In deter mining whethera claim
has been proved by a preponderance of the evidence, you may conside: the relevant testimony of
all witnesses, regardless of who may have called them, and ail the relevént exhibits received in
evidence, regardless of who may have produced them,

If you find that the credible evidence on a given issue is evealy divided between the
pam'es - that it is equally probabie that one side is right as it is that the other side is right - then
you must decide that issue against the party having this burden of proo’. That is because the
party bearing this burden must prove more than simple equality of evicence -- the party must '-

prove the element at issue by a preponderance of the evidence. On the other hand, the party with
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this burden of proof need prove no more than a preponderance. So long as you find that the
scales tip, however slightly, in favor of the party with this burden of p-oof -- that what the party
claims is more likely true than not true —~ then that element will have teen proved by a
preponderance of evidence.

Evidence In The Case

The evidence in this case consists of the swom testimony of th:: witnesses, regardless of
who may bave called them; and all exhibits received in evidence, regadless of who may have
produced them; aﬁd any facts which are stipulated.

Depositions may also be received in evidence. Depositions cotain sworn testimony,
with counsel for each party being entitled to ask ques_ti_ons. Testimony produced in a deposition
may be read to you in open court. Deposition lestimony may be accep-ed by you, subject to the
same instructions which apply to witnesses testifying in 6pen court. ‘

To constitute evidence, exhibits must have been received or adinitted into evidence.
Exhibits which have been marked for identification or which were use:! (o refresh a witness’
recollection are not evidence unless they were admitted into evidence. During your deliberations,
ybu will have the exhibits that were admitted into evidence with you ir. the jury room.

The questions posed by the lawyers are not evidence. It is the vitnesses’ answers that are
evidence.

Any evidence as (o which an objection was sustained by the court, and any evidence
- ordered stricken by the court, must be entirely disregarded. |
Statements, objections and argu;r:e;ﬁ of counéel are not evidén;e in this case, because

the lawyers are not witnesses. What the lawyers have said in their opering and closing
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statements is intended to hélp you understand the evidence to reach ycur verdict. However, if
your recollection of the facts differs from the lawyers” statemenis, it is your recollection which

controls.

Anything you may have seen or heard outside the courtroom is not evidence, and must be

entirely disregarded.

If certain eviderice was received for a limited purpose, you mu it consider that evidence
for that limited purpose only.

1t is for you alone to decids the weight, if any, to be given to the testimony you have
heard and the exhibits you have seen.

ire d Circu 1 e

There are two types of evidence which you may properly use ir. reachiag your verdict.
One type of evidence is direct evidence. Direct evidence is when a wi ness tastifics abéut
something he or she knows by virtue of his or her own senses -- something he or she has seen,
felt, touched, or heard. Direct evidence may also be in the form of an :xhibit.

Circumstantial evidence is evidence which tends to prove a disputed fact by proof of
other facts. |

To remind you of the example I gave you at the beginning of tt e case, assume that when
you c#mc into the courthouse this morning, the sun was shining and it was a nice day. Assume
you f;ould not look outside. As you were sitting here, someone walkec. in with an umbrella

. wl;ich was ddbping wet. Then a few fninutes later another person alsc entel;ed with a wet

umbrella. Nox;r, you cannot look outside of the courtroom and you car-not see whether or not itis

raining. So you have no direct evidence of that fact. But on the comb:nation of facts which I
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have asked you to assume, it would be reasonable and Jogical for you 1o conclude that it had been
raining.

An inference may be drawn only if it is reasonable and logical, not if it is speculative.
You are allowed to draw logical inferences from facts that you find to nave been provided; but
you may not go outside of the evidence to find the facts, nor to resort th guesswork or conjecture.
Whﬂe you may draw conclusions from proven facts, you may not draw inferences from their
inferences. To aid you in better understanding tﬁis, in the rain example I used earlier, while you
could infer from the wet umbrellas that it was raining, you could not in’er that there was a
thunderstorm as well without more evidence. In other words, you should be careful to avoid
resorting fo speculation, conjecture or guesswork to determine critical facts in this case.

That is all there is to circomstantial evidence. You infer on the basis of reason and
‘experience and common sense from one established fact the existence <t non-existence of some
other fact |
. Circumstantial evidence is of no less value than direct evidence; for, it is a general rule
| that tﬁc law makes no distinction between direct evidence and circumst:ntial evidence but simply
* requires that your verdict must be based on a preponderance of all the esidence presented,

Stipulation of Facts

A stipulation of facts is an agreement among the parties that a certain fact is true. Yc;u
must regard such agreed facts as true,

The parties have stipulated to the following facts in this case:

. At all times relevant hereto Alex Charts was an insurancc: agent licensed to do
business in the State of Connecticut,
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10.
11.
12

13.

Alex Charts was the President of Charts Insurance Asscciates, Inc. ("CIATI"),
which was a Conpecticut corporation engaged in the business of selling and
servicing Nationwide insurance policies and other relat:d products within the
State of Connecticut. CIAI’s principal place of busines: was in Fairfield,

~ Connecticut.

At all times relevant hereto, the defendants were insurarice corporations organized
and existing under the laws of the State of Ohio and Ca! ifornia, respectively, with
their principal place of business Iocated in Columbus, Chio and Anaheim,
California.

At all time relevant hereto, the defendants were engage<: in the business of
insurance in the State of Connecticut with a regional office located in
Wallingford, Connecticut.

At all times relevant herelo, Mack Kapatoes, Reuben Gainey, Robert Meier,
Joanne McGoldrick and Richard Crabtree were employees, agents, and/or
contractors of Nationwide.

Mr. Charts became a Nationwide independent contracto - agent in February, 1979.

On May 10, 1993, Alex Charts, CIAI and Nationwide er tered into a "Corporate
Agency Agreement”.

For the duration of Charts’ relationship with Nationwide, Nationwide controlled
the pricing and availability of its insurance products sub ect to applicable law and
regulation. .

Nationwide was at all times able to audit and/or examin«: the records maintained
by Charts on Nationwide’s computer system.

Charts was required to comply with advertising rules anc! regulations prescribed
by Nationwide. v

Nationwide maintained supervisory responsibility over Charts® performance and
business operations under the Agreement.

During the spring of 1994, the Barl Richards Agency ("ERA"), another

: "-Nationwide agency located in Connecticut, closed when Mr. Richards retired.

As part of the wind up of the ERA, policies that had been serviced by the ERA -
were recorded as reassigned to Charts and CIAlL which v’as reflected in
Nationwide’s policy record keeping system.

[0
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i4.  Nationwide maintained an internal, centralized comput :r system to track policies
and agents. Each Nationwide agent had a terminal for iiccess to the system.

15.  The computer system contained information to allow Nationwide to identify the
agency responsible for the policy and to allocate the pre miums payable on account
for the policy. Nationwide used this information to cali-ulate commissions and
other compensation for each Nationwide agent and ageicy.

16.  OnJanuary 11, 1996, Charts received a letter from Nati>nwide notifying him that
his agreements would terminate April 10, 1996.

Witness Credibility

You have had the opportunity to observe all the witnesses. It is now your job to decide
how believable each witness was in his or her testimony. You are the sole judges of the
credibility of each witness and of the importance of his or her testimoﬁ_‘ 2

It must be clear to you now that you are being called upon to res olve various factual
xssuesraxsed by the parties in the face of very different pictures painted by both sides. In making
these judgnients, you should carefully scrutinize all of the testimony of each witness, the
circumstances under which éach witness testified, and any other matter in evidence which may
heip you decide the truth and the importance of each witness’ testimony .

How do you determine where the truth Lies? You watched each vitness testify.
Bverything a witness said or did on the witness stand counts in your det :rmination. How did the
witness impress you? Did the witness appear to be frank, forthright an¢ candid, or evasive and
edgy as if hiding something? How did the witness appear; what was the witness’ demeanor --
that is, carriage, behavior, bearing, manner and appearance while tesﬁfying? Often it is not what
a person said but how he or she says it tﬁat moves us.

You should use all the tests for truthfulness that you would use i1 determining matters of

11
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importance to you in your everyday life. You should consider any bia: or hostility the witness
may have shown for or against any party as well as any interest the witness has in the outcome of
the case. You should consider the opportunity the witnesses had to sess, hear, and know the
things about which. they testified, the accuracy of their memory, their candor or lack of candor,
their intelligence, the reasonableness and probability of their testimony and its consistency or'
fack of consistency and {ts corroboration or lack of corroboration with other credible testimony.
In other words, what you must try to do in deciding credibility :s to size a witness up in
light of his or her demeanor, the explanations given and all of the othe:* evidence in the case.

Always remember that you should use your common sense, your good judgment, and your own

life experience.
Expert Testimony
You heard expert testimony in this case from John Allen Kosoirsky ("Kosowsky"). An

expert is allowed to express his or her opinion on those matters about v/hich he or she has spectal

knowledge and training. Expert testimony is presented to you on the ¢ eory that someone who is

experieaced in the field can assist you in understanding the evidence o in reaching an |

indepeadent decision on the facts,

~In Weighing the expert's testimony; you may consider the expert's qualifications,

opinions, the reasons for testifying, as well as all of the other considerations that ordinarily apply
‘when you are deciding whether or not to believe witnesses’ testimony. You may give the expert
. te§tilﬁony whatévcr wéight, if any, you find it deserves in light of all th= evidence in this case.
| -You. should not, however, accept a witness’ testimony merely because /ie or she is an expert. Nor

should you substitute it for your own reason, judgment, and common st:nse. The determination

12
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of the facts in this case rests solely with you.

Number of Witnesses Called is Not Controlling

Your decision on the facts of this case should not be determined by the number of
witnesses testifying for or against a party. You should consider all the facts and circumstances in
evidence to determine which of the witnesses you choose to believe or not believe. You may
find thal the testimony of a smaller number of witnesses on one side it more credible than the
testimony of a greater number of witnesses on the other side.

Ca n

This case must be considered and decided by you as an action Detween persons of equal
standing in the community, of equal worth, and holding the same or si nilar statibns inlife. A
corporation is entitled to the same fair trial at your hands as a private individual. All pemons.'
including corporations, staqd equal before the law, and are o be dealt ith as equals in this
Court.

Bankruptcy
There has been evideace in this case that Alex and Helena Cha s, as well as the Alex

Charts Agency, Inc., filed for bankruptey protection in 1992, 1instruct you that this event has no
_ effect of the ability of Alex Charts and Charts Insurance Associates, In:., to bring this lawsuit

against Nationwide. However, you may consider the bankruptcy docuinents as evidencé on the

tssues in this case.

13
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SECTION 11, ISSUES IN THIS CASE
Now, I will turn to the speciﬁg claims made by the plaintiffs, Alex Charts and Charts
Insurance Associates, Inc., whom I will refer to collectively as "Charts.” ‘The defendants ix this
case will be referred to collectively as “Nationwide.” When deciding liability and damages, if

any, in this action, you should consider all of the plaintiffs as a singulat party, and all of the

defendants as a singular party.
The Plaintiffs’ Complaint
Charts has filed what the law calls a “complaint,” which sets forth all of the issues that
Charts intended to raise at trial, Charts’ complaint consists of three couuts or claims:

1. Count One alleges that Nationwide violated the covenant of good faith and fair dealing
implied into the Agents Agreement (Plaintiffs’ Exhibit 1) and tt:e Corporate Agency
Agreoment (Plaintiffs” BExhibit 3), referred to collectively as "thi: Agreements";

2. Count Two alleges that Nationwide terminated the Agreemen‘s without good cause, in
violation of the Connecticut Franchise Act (“the Pranchise Act",, Conn. Gen. Stat, § 42-

133e et seq.; and

3. Count Three alleges that Nationwide engaged in unfair trade prractices, in violation of
the Connecticut Unfair Trade Practices Act ("CUTPA™), Conn. {3en. Stat. § 42-110a et

seq.

I will explain more about these claims in a moment.

D of Nationwide

In response to Charts’ complaint, Nationwide has raised the following affirmative

defenses:
L As to Count Two, that, if Charts was a franchise of Nationwide, Nationwide had

good cause to terminate the business refationship betwee:1 the parties; and

2, That Charts failed to mitigate its damages.

14
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A.  Breach of the Covenant of Good Faith and Fair Dealing

The common law of Connecticut implies into every contract a covenant of good faith and
fair dealing. In Connecticut, good faith and fair dealing means an attit ide or state of mind
denoting honesty of purpose, freedom from intention to defraud and, g *nerally speaking, means
faithful to one’s duty or obligation, and an honest intention not to take :1n unconscientious
advantage of another. BEssentially, it is a rule of construction designed o fulfill the reasonable

expectations of the contracting parties as they presumably intended.
- Inorder to find that Nationwide bfeached the implied covenant of good faith and fair

dealing, you must find the following elements:

(1) That Charts and Nationwide were parties to a contract or co.tracts under which Charts
reasonably expected to receive certain benefits;

(2) That Nationwide engaged in conduct that injured Charts’ right to receive some or all
of those benefits; and

(3) That, when committing the acts by which it injured Charts’ 1ight to receive the
benefits it reasonably expected to receive under the contract, Natiorxwice was acting in bad faith.
Bad faith in general implies both actual or constructive fraud, or a design to rislead or deceive
anoiher. or a neglect or refusal to fulfill some duty or some contractual sbligation, not prompted
by an honest mistake as to one’s rights or dutics, but by some interested or sinister mor.ivcb. Bad
faith means more than mere negligence; it involves a dishonest purpose.

If you find that Charts has not met its burden of proof on any el¢ment, you must find in
favor of Nationwide on the breach of the implied covenant of good faitl and fair dealing claim.

However, if you find that Charts has met its burden of proof on each of these three elements, you

15
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fnust find Nationwide liable for breach of the implied covenant of gooi faith and fair deating.
Finally, if you do find that Nationwide breached the implied covenant >f good faith and fair
dealing, Charts must establish that its has been damaged by Naﬁonwid_-s’s actions and it must
prove the claimed damages to a reasonable degree of accuracy.
B. no t A

As I mentioned, Charts' complaint also asserts a claim against ationwide for violation
of the Connecticut Franchise Act. Charts claims that the relationship of its agency to Nationwide
. under the Agreements was that of & “franchise” as defined by the Franchise Act, that Nationwide
did not have “good cause” to terminate the Agreements, and that Nationwide, therefore, violated
the Franchise Act. Nationwide denies Charts was a “franchise” of Nati ynwide, and maintains
that, in any event, it had good cause 10 terminatc the parties’ business nlationship.

1. Definition of a Franchise

The Franchise Act defines a ”franchtse as:

[A]n oral or written agreement or arrangemeut in which (1) a frenchisee is granted

the right to engage in the business of offering, selling or distributing goods or

services under a marketing plan or system prescribed in substan ial part by a

franchisor . . . and (2) the operation of the franchisee's business jursuant to such

plan or system is substantially associated with the franchisor's trademark, service
mark, tradenarae, logotype, advemsmg or other commercial synibol designating

' the franchisor or its affiliate . .
Therefore, unde: the Pranchise Act, a “franchise” relationship exists only where both of two
requirgmcnts are met: |
(1) There must be an oral or written agreement or an'angemenfinvwhich a franchisee is
granted the right to engage in the business of offering, selling, o1 distribﬁting services

under a marketing plan or system prescribed in substantial part ty a franchisor; and
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(2) The operation of the franchisee’s business pursuant to this riarketing plan or system
must be substantially associated with the franchisor’s traderparl,, service mark,
tradename, logotype, advertising, or ather commercial symbol ciesignating the franchisor
,or,i_‘safﬁ“m. R .

The first element has a two step inquiry. First, Charts must pro /e by a preponderance of
the evidence that there was an oral or written agreement or arrangemen: in which it was granted

the right lb engage in the busipess of oﬁ‘ering, selling, or distributing insurance polictes offered

~ by Nationwide. The question of whether Charts was engaged in the business of offering, selling

.or distributing Nationwide policies can best be analyzed by measuring liow far Charts is from the
situation of a pure employee, who merely takes money and hands it over to his employer. In
order to make such a determination, you should consider such things as whether Charts bore the
burden of marketplace risk that is indicative of an independent business o@nm; whether Charts
had any entrepreneurtal responsibility for the salc of the policies; and wnether Charﬁ made a
subsianﬁél investmént in the componenté of an enu'epreneunal business. If you find that Charts
was not in the business of business of offering, selling, or distributing p slicies offered by
Natiohwide. then you must find for Nationwide on Charts’ Franchise As:t claim.

However, if you find that Charts was in the business of offering. selling or distributing
policies oi’fcréd by Nationwide, you move on to the second step of the inguiry, which addresses
whether the marketing plan or system under which Charts offered, sold or distributed Nationwide
policiés was prescribed in substantial part by Nationwidé. This requireraent focuses on the
al;nountfof control exercised in the conduct of Charts’ business as a sign-ficant factor in

determining whether a franchise was created. You should cousider several factors to determine
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whether the control, if any, exercised by Nationwide over Charts rose (o the level of a prescribed
marketing plan or system. You should consider whether it was Nationwide or Charts that had the
power to set the retail prices charged to Charts’ customers, Price is pe haps the most
fundamental aspect of a marketing plan, and the ability to set prices is /juite indicative of a
f;anchisor's control, However, fixing prices alone may not be determinative of a ﬁ;anchisor' $
control. You also should consider, for example, whether Nationwide had the power to control
other aspects of operation of Charts’ insurance agency, including its hours of operation, its daYs
of operation, its advertising, its lighting, its sales quotas and its hiring. In addition, you should
consider whether Nationwide provided Charts with such things as finar:cial support and
management uﬁiniug.
Although I have noted the importance of the power to control retail pricing in
determining whether an alleged franchisor substantially prescribed a miirketing plan or system,
there is no precise formula as to how many of these factors must be present to find the level of
“control indicative of a franchise, or as to the weight each factor should e given in each case.
Instead, you should consider these factors and give each the weight you believe it deserves,
considering the significance of each factor to the business relationship tietween Nationwide and
Charts. You should then deterrnine whether it was Nationwide that substantially prescribed the
marketing plan or system under which Charts operated, or whether Cha s substantially
prescribed its own marketing plan or system. If you determine that Nat:onwidé did not
substantially prescribe the marketing plan or system under which Chart: operated, you should |

_find in favor of Nationwide on Charts’ Franchise Act claim.

If you determine that Charts has satisfied the first element of thi; test, however, you -then
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need to determine whether the operation of Charts business was substantially associated with
Nationwide’s trademark. Although the "substantially assaciated" element does not require that
| Charts sell Nationwide policies exclusively, most if not all of Charts’ tusiness must have been
associated With Nationwide. Thus, in determining whether a substanti:d association exists, you
may look at the likely result of termination of the parties’ relationship (o determine how
dependant, or associated, Charts was on Nationwide. You should cons.der how many other
insurance products or lines of products Charts marketed and sold along with the Nationwide
lines, what portion of Charts’ revenues were attributable to the sale of Ifationwide's policies,
Charts’ financial ability to replace the Nationwide line, and Charts’ fin¢ ncial performance after
Nationwide terminated the Agreements. If, after considering all of those factors, you determine
that most if not all of Charts’ business was associated with Nationwide, and you find that
Nationwide substantially prescribed a marketing plan or system for Charts, you should find that
the parties relationship was a franchise. If you do not find that Charts was substantially
associated with Nationwide, you should find that no franchise relationstdp existed and, thecefore,
find in favor of Nationwide on Charts’s Franchise Act claim.
2.  "Good Cause"
If you determine that the business relationship between Nationu; ide and Charts was a

franchise, you must consider whether Nationwide had "good cause” (o turminate the parties’

- business relationship. Nationwide contends that, even if its relationship with Charts constituted a

franchise, it had legitimate business reasons to terminate the parties’ relitionship and, therefore,
that it satisfies the good cause requirement. Charts claims that Nationw.de did not have good

cauge for terminating the parties’ relationship. Ias mentioned previousl 7, Charts bears the
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burden of proving that its relationship with Nationwide was a franchis:: as defined by the
Franchise Act. If you determine that Charts has met its burden of proving the elements of a
franchise, Nationwide then bears the burden of proving that it had goox! causc to terminate the
parties’ business relationship.

.Utvlder the Franchise Act, a franchxsor maynot terminate or can:el a franchise agreement.
unless it has good cause for doing so. In order to prove "good cause,” : frgnchisor would have to
show that the franchisee either failed to or refused to comply substantie lly with a material and
reasonable term of the franchise agreement, or that the franchisor had aa equivalent business
reason of ﬁ similar nature. To prove good cause, it is not necessary for Nationwide to show that
Charts breached the parties’ Agreements or that it failed in any way. R ther, the good cause
requirement is satisfied if Nationwide shows that, at the time it made the decision to terminate its
relationship with Charts, it had a legitimate business reason for doing s». To prove that it had a
legitimate business reason, it is not necessary for Nationwide to show that it Was unproﬁtable for
it to have Charts as a Nationwide agent. A franchisor is free to identify untapped opportunities in
the market or unutilized potential, and to adjust its dxstnbunon and sa!é'e network accordingly. If
Nationwide shows that its business decision was legitimate at the time it was made-even if

shown by hindsight to have been made in error-it satisfies the good cause requirement set forth

in the Franchise Act.
If you determine that Nationwide had a legitimate business reascn for terminating Charts’

agency, you must find that N ationwide has satisfied the good cause requ.irement, and you must
therefore find for Nationwide on Charts’ Franchise Act claim. If you determine that the parties’

relationship was a franchise, and that Nationwide has not satisfied the g>od cause requirement,
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you must determine whether Charts suffered any damages as a result o' Natonwide’s actions. [

will instruct you on damages in a moment.

_ C.  Connecticut Unfair Trade Practices ,ict
Charts’ complaint also asserts a claim that Nationwide engaged in unfair and deceptive
trade practices, in violation of the Connecticut Uunfair Trade Practices Act ("CUTPA"). In
determining whether Charts has met its burden of proving that Nationw ide engaged ip unfair or
deceptive trade practices, you must find the following elements:
(1) That the practices proved by Charts, without necessarily having been previously
considered unlawful, offend public policy as it has been established by statutes, the
common law, or otherwise—in other words, it is within at least t1e penumbra of sorme
common law, statutory, or other established concept of unfaime ss;
- (2) Thal the practices proved by Charts are immoral, unethical, or unscrupulous; and
(3) That the practices proved by Charts causc unjustified, substantial injury to consumers,
competitors, .or other businessmen.
Moreover, a practice can be unfair under CUTPA because of the degree to which it meets one of
the criteria or because, to a lesser degree, it meets all three.
~ In regard to the first first proag of the CUTPA test, Charts must prové Lhat Nationwide’s
termiation of the business relationship between the parties amounted to a violation ofan
ideatifiable public policy in Connecticut. In other words, did the t@nm’n ation by Nationwide fall
, wnfung some est;blished concept of unfairness. Unless you so find, Nationwide cannot be found

to have violated the public policy prong of CUTPA.
In regard to the second factor, you must next consider whether Nationwide engaged in
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behavior that was immoral, unethical, oppressive, or unscrupulous by terminating its business
relationship with Charts. In making this determination, you should co1sider whether
Nationwide’s actions were authorized by a valid contractual provision in its agreemeat with
Charts; that is, whether the parties’ agreed that Nationwide could take the actions that it took.

In regard to the third factor, you must consider whether the actions of Nationwide caused
unjustified, substantial injury to consumers, competitors, or other businessmen You should keep
in mind that the mere fact that a person suffers injury does not make the injury legally "unfair."
In order to meet is burden of proof on this element, Charts must éstabli sh the followiﬁg: (1) the
injury must be substantial; (2) it must not be outweighed by any conntervailing benefits to
consumers or competition that the practice produces; and (3) it must be an injury that the
consumer, competitor, or other business person could not reasonably hiive avoided.

In making your determination as to these three factors, it is important to note that CUTPA
has a statute of limitations atlowing only three years for a party to comylain, Since the complaint
in this case brought in Augusi of 1997, I instruct you not to consider any actions taken by
Naionwide or it; employees or agents prior to August 11, 1994 on Cha tts” CUPTA claim:

ﬁaving evaluated these three factors. yt.:u m;st noQ .determine v+hether Charts has met its
burden of proving that Nationwide violated CUTPA by engaging in unfair acts or pracuces i g
you find that Chacts has failed to meet its burden on this issﬁg you mus. enter a verdict in fa\;dr
of Nationwide on Charts’ CUTPA claim. If you find that Charts has pruven that Nationwide

'-cn'gaged in unfair or deceptive acts or practices in the course of its trade or cornmerce, however, .
| then you must determine whether Charts has proven that it suffered a m-asurable injury as a

result of the prohibited conduct. In this context, it is important to note th:at injury differs from
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SECTION 1II. DAMAGES
Da at

Juée because I am instructing you on how to award damages do>s not mean that Lhave
any opinion on whether or not damages should be awarded in this case. In addition, since
Nationwide must address the issue of damages during the trial or comg letely lose its opportunity
to do so, none of the evidence or discussion relating to damages preserted on Nationwide’s
behalf should be taken or construed by you as an admission by Nationyvide that it is liable or that
Charts is entitled to a damages award. |

However, if you find that Nationwide is liable to Charts on any of the grounds advanced
in this lawsuit, then you should consider the question of damages. There are cssentially two
kinds of damages which can be awarded in 2 lawsuit — compensatory damages and punitive
damggés. Compensatory damages are designed to fairly and justly con pensate a plaintiff for any
injuries suffeted. Thus, in fixing compensatory damages, it is for you, in the exercise of your
best judgment, to determine the amount of money which will, in your j .1dgmeni; neasonably and
fairly compensate Charts for any barm of any kind which was proximately caused by the
wrongful conduct of Nationwide. Therefore, should you find that Chasts is entitled to damages,
you should attempt to put Charts in as good & position as it would have been in had the contract
been performed, that is, had there been no breach. The interest protected in this way} is called the
"expectation interest.” Apother way of expressing this measure of gene al damages is that the
damagm shonld be the arnount of the gain that Charts would have reali red on #he agreements
with Nationwide if both parties had fully petformed. |

In order to recover damages, Charts must present sufficiently a :curate and complete
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evidence for you to be able to estimate the alleged damages with reascnable certainty.
Reasonable certainty of proof is all that is required, and the amount of any damages may be
determined approximately upon reasonable inferences and estimates. Damages, if any, must be
fair, Jost and reasonable and niothing more, and must reflect the actual damages suffered by
Cﬁatts net of any arﬁounts received by Charts as a result of its efforts t> mitigate its damages. I
will speak about mitigation of damages in a moment. In addition, you must not speculate or
guess as to damages, and under no circumstances should you let your sympathy affect your
consideration of the law and the evidence. Likewise, it is not part of ynur function as jurors to
punish Nationwide or to be generous. Merely because you have been shown evidence setting
forth Charts’ damage calculations does not mean that you have to accept them. It is Charts’
burden to prove each element and item pf damage its claims, including its damages resulting
from alleged violations of the Franchise Act, unfair trade practices and the implied cévenam of
good faith and fair dealing: it is not Nationwide’s burden to disprove them. Since it is Charts’
burden to prove its damages, Nationwide also has no obligation to pres:mt evidence to disprove
or refute Charts® claim of damages. Thus, unless you find that Charts has provea each element
| and item of damage by a fair preponderance of the evidence, you must jiad for Nationwide on
that item of damage.
| Additionally, in your determination of the damages to be awarded to Chaﬁs, if any, you
must If'u'st determine that there is a causal connection between Nationwi Je’s conduct and the
actual loss claimed and proved by Charts. In other words, Nationwide': conduct must have
| brought about the loss to Charts. Therefore, if you find that anything el::e caused the Charts’ loss

or caused some portion of loss, then you must conclude that Charts has -ailed to satisfy its burden
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of proof.
Discounted Present Valae

Itis aleo important for you to consider in your determination of the damages to be
awarded to Charts, if any, that any award you make for compensation for future damages is
substantially a present payment which Charts would receive today, whereas it is in compensation
for something which would occur only from time to time thmughout the years. For that reason,
you must reduce the amount of your aggregate award as bwt you can, to its presem or dlscounted
value on the rate of interest that you deem applicable. This is because the amount of your award,
if any, represents a sum which may be immediately put af interest, whereas any future element of
damage would not have occurred now but from time to time _in the futr re,

Damages for the Mere Fact of Violation (All Claims)

If you retumn a verdict for Charts, but find that Charts has failed to prove by a
preponderance of the evidence that it suffered any actual damages, ther. you must return an award
of damages in the nominal or token amount of one dollar.

Nominal damages must be awarded when a defendant has violaed state law but has
suffered no actual damage as a natural consequence of that deprivation. The mere fact that a
violation of state law occdnEd is an injury to the person entitled to enjcy that right, even when no
actual damages flow from the deprivation. Therefore, if you find that Charts has suffered no
injury as a result of Nationwide’s conduct other than the violation of stite law, you must award

" nominal damages of one dollar.
Causati d Claims

I have said that you may award damages only for those injuries *vhich you find Charts has
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proven by a preponderance of evidence to have been the direct result JF conduct by Nationwide. -
You must distinguish between, on the one hand, the existence of a viclation of Charts’ rights aﬁd,
on the other hand, the existence of injuries naturally resulting from thit violation. Thus, even if
you find that Nationwide wrongfully terminated or breached the agrec ments between the parties,
or committed an unfair trade practice, you must ask whether Charts hiis proven by a
preponderance of evidence that Nationwide’s actions caused the dam:ge that Charts claims to
have suffered.

. If you find that the damage suffered by Charts was partly the r:sult of conduct by
Nationwide that was legal and partly the result of conduct that was ill:gal, you must apportion
thé damages between the legal and illegal conduct-that is, you must a::sess the relative
importance of the legal and the illegal conduct and allocate the damag s accordingly.

Proximate Cause

It is also important to remember that when an injury or loss follows a party’s actor
omission, and that injury or damage may be attributable in a causal coanection to that act or
omission, then that act or omission is said to be the proximate cause o7 that injury or loss.
Expressed another way, if an act or omission of a party is found to ha\ e been a substantial factor
in'bringing about an injucy or loss, then that act oromission is a proxinate cause of that injury or
loss. However, if the act or omission is not a substantial factor in bringing about that injury or
loss, then it is not the proximate cause of that injury or loss. When thzt happens, it means that
the doer of the act or omission is not liable under the law for the damaze or loss.

Double Recovery and Compensatory Damages (A/l Claims)

[ have said that, if you return a verdict for Charts, you must aw ird such sum of money as

27




01/12/2005 16:58 FAX 410 332 8594 NQGRG @o31/037

you believe will fairly and justly compensate Charts for any injury you believe was actvally
sustained as a direct result of the conduct of Nationwide. In this case, Charts claims that
Nationwide violated the Franchise Act, CUTPA, and the implied cov ynant of good faith and fair
.dealing conmi;led in the agreements between the parties. If you find that Nationwide did in fact
commit all of those alleged violations, you must remember, in calculs ting the damages, that
Charts is eatitled to be compensated only for injuries it actually suffesed. In other words, Charts
may not recover twice for the same injury. For example, if Nationwic-e violated both the
Franchise Act and CUTPA, but the resulting injury was no greater than it would have been had -
Nationwide only violated either the Franchise Act or CUTPA, you should award an amount of

compénsatory damages no greater than you would award if Nationwice had committed only one

of the alleged violations.
Mitigation of Damages

In considering damages to award to Charts, if any, you must dctermine whether Charts
could have done something to lessen the harm suffered. The burden i:. on Nationwide to prove,
by a preponderance of the evidence, that Charts could have lessened its damages, yet faﬂed todo
so. In addition, Nationwide has the burden to prove, by a preponderar.ce of the evidence, the -

.. amount by which damages.could have been mitigated.. If Nationwide -onvinces you that Charts
could have léssened its damages, but failed to do 50, Charts is entitled only to damagcs sufficient
to compensate for the injury that it would have suffered if appropriate action to reduce the harm

- caused by Nationwide would have been taken.
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Punitive Damages
If you find Nationwide liable to Charts’ under any of the claims set forth in the complaint,

~ then you may also make a separate and additional award of punitive dumages. You may make
such an award even if you find that, although Nationwide violated the implied covenant of good
faith and fair dcaling, the Franchise Act, or CUTPA, Charts did not prave by a preponderance of
the evidence the amount of loss attributable to such violations.

. Inorderto recove;r these types of damages, Charts must prove that Nationwide acted with

: reckless indifference to the rights of others or an intentional and wanton violation of those rights.:
Put another way, Charts must show that the wrongs done arose from fatred o ill will towards
Charts, or from malice, that is, from some improper or unjustifiable motive or intent; or that
Nationwide acted wantonly, that is, was aware or should have been aw are, from its knowledge of
the circnmst#nees, that its conduct would naturally or probably harm Charts. If you find that
Charts is entitled to punitive damages, you should indicate this on the verdict form, but should

not list a particular amount to which Charts is entitled. I will determire that amount.
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SECTIONIV. INSTRUCTIONS FOR DELIBERATIONS

Right To See Exhibits and Hear Testimony
Communications With Court

You are about to go into the jury room and begin your deliberztions. The exhibits will be
with you in the jury room. If you want any of the testimony read, you may also request that.
Please remember that it is not always easy to locate what you might wint, so be as specific as you
possibly can in requesting portions of the testimony. I will also give you one copy of these
instructions.

Your requests for testimoay — in fact any communication with the court -- should be -
made to me in writing, signed by your foreperson, and given to one of the marshals. In any
event, do not tell me or anyone else how the jury stands on any issue until after a unanimous

verdict is reached, I caution you, also, not to commanicate to me any .sumetical division of how

you stand during your deliberations.

Dut ib nanimots Ver

You will now return to decide the case.

It is your duty as jurors to consult with one another and to deliterate with a view to
reaching an agreemeat. Each of you must decide the case for yourself, but you should do so only
after a consideration of the case with your fellow jurors, and yoit should not hesitate to change an
opinion when convinced that if is erroneous. Your verdict mnst be ummimous; but you are not
bound to surrender your honest convictions conceming the effect or wwight of the evidence for
the méfe purpoée of .retuming a verdict §r solely because of the opinion of‘ other jurors. Discuss

and weigh your respective opinions dispassionately, without regard to iympathy, without regard
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to prejudice or favor for either party, and adopt that conclusion whick in your good conscience
appears to be in accordance with the truth.

Again, cach of you must make your own decision about the praper outcome of this case
based on your consideration of the evidence and your discussions witl: your fellow jurors. No

juror should surrender his or her conscientious beliefs solely for the pirpose of returning a

unanimous verdict.
Selection of Foreperson
" When you retire, you should e’lect't'me member of the jury as yur foreperson. That
person will preside over the deliberations and speak for you here in open court. |
Return of Verdict
After you have reached a verdict, your foreperson will fill in th= form that has been given
to you, sign and datc it and advise the marshal outside your door that you are ready to retum to
| the courtroom. '
I will stress that each of you should be in agreement with the verdict which is announced
in court. Once your verdict is announced by your fompersdn in open ¢ urt and officially
' recorded, it cannot ordinarily be revoked. |

eral Verdict Form
I have prepared a general verdict form for you to use in recording your decision. On the
form, there are spaces to indicate your verdict on each of the plaintiff’s claims against
Naﬁonwide. Remember, cach verdict must be unanimous and must rellect the conscientious

judgment of each juror. You should return a verdict on each claim.
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Final Instruction
Now the time has come for you to retire to the jury room. When you go to the jury rootn,
- do not begin to deliberate until you receive from the Deputy Clerk all the exhibits you are to

consider and until she formally directs you to begin your deliberations.
Iremind you that at the completion of your deliberations, the f>reperson should

communicate to the court through a signed note indicating that a verdi>t has been reached.
Please do not send me the verdict form. Please remember that, in your note to me, you should
not indicate what your verdict is, but mercly state that a verdict has bevn reached. Then, havethe . ...

foreperson bring the executed verdict form with him or her into court.
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UN T. DISTRICT COURT
%Cm CONNECTICUT

 ALEX CHARTS and CH p 512
INSURANCE ASSOCIAT[‘E%gE L-4
I5TRICT: CDLRT

Plaintiff, -
nY EORD. CT.
Civil Action No. 3:97:>V1621(CFD)

us. o
e
!

v.

NATIONWIDE MUTUAL INSURANCE
CO., et al.
Defendangs

L

1. Do you find that the plaintiffs, Alex Charts and Charts Insurance Associates Inc. (referred
" tocollectively as "Charts" herein), have proven by a prepondemance of the evidence that
the defendants (referred to collectively as "Nationwide" herein) vialated the imptlied
covenant of good faith and fair dealing?

YES ‘/ NO -
. Praceed to Question 2. '
IL CTI - ticut Franchise Act

2. Do you find that Charts has proven by a preponderance of the evid :nce that it operated
pursuant (o a franchise agreement with Nationwide?

YES v NO____

If you answered ""Yes" to Question 2, proceed to Question 3.

If you answered " o" to Questmn 2, prowed to Question 4,

3. Do you ﬁnd that Nationwide has proven by a preponderance of the :vidence that it had
good cause to terminate the parties’ agreement? , .

YES NO \/

Proceed to Question 4.
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t Unfair Trade Practices Act:

L]

Do you find that Charts has proven by 2 preponderance of the evidence that Natzonwxde
committed a violation of the Connecticut Unfair Trade Practices Act"

' YES J NO

Proceed to Question 5.

SECTION FOUR (Damages)

If you answered "Yes" to Questions 1 or 4, or "No" to Question 3, then indicate the
amount of damages that Charts has proven by a preponderance of the evidence.

$ 02,8300, 004. 00

. .l’[;bceedto Question 6. e e e e

VL

I?.;

onie.

ufr;"

. . "

If you answered "Yes" to Questions { or 4, or "No" to Question 3, do you find that Charts
has proven by a preponderance of the evidence that it should recov er punitive damages

from Nationwide?

YESV 'No\/

———— S N s

SECTION SIX

You have completed your deliberations. Please sign and date this form.

' . . Foreperson

/9901-/

3 Sk Q‘S dveevining

e «*\hr..(.';" "t..n he 7 Date
Tunan:

-3?15’" '
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On December 29, 2004, Plaintiff Nﬁtional Association of State Farm Agents filed a
“Notice of Filing of Supplemental Authority Decided After the Conclusion of Briefing on
Summary Judgment” with the Court The Notice was occasioned by a recent Connecticut jury
verdict finding that a terminated Nationwide Insurahoe agent is a franchisee under that state’s
law, and awarding him $2.3 million. Charts et al. v. Nationwide Mut. Ins. Co., Civil Action No.
3:97CV1621 (D. Conn. 2004) Included with Plaintiff’s Noﬁw was a letter brief from counsel
arguing the relevance of the Charts verdict to this case. Although Defendant State Farm is
reluctant to burden the Court with still more paper, Plaintiff’s submission demands a re:sponse.

| The Charts case has no value as precedent concerning the franchise issues raised in this
Court for at least three reasons: (1) unlike virtually all the franchisee statutes at issue heré', the
Connecticut franchise law does nor require purported franchisees to pay a franchise fee to the
franchisor; (2) whereas the Judge in Charts determined that the franchise issue was not ripe for

summary judgment on the record before him, all Parties in this case agree that summary

judgment is appropriate without further proceedings; and (3) the jury instructions in Charts gave

the jury inadequate guidance on the meaning of the phrase “offer, sell or distribute” as
interpreted by the Connecticut Supreme Court..

L Thé Connecticat Franchise Statute Does Not
Require Franchisees to Pay a Franchise Fee,

Unlike Connecticut, the franchise statutes of 13 of 15 of the states whose laws are at issue
m this case require putative franchisees to pay a franchise fee to the alléged franchisor.’ Thus,

even if one were otherwise to accept the Charts case uncritically, it would do nothing to diminish

! The two exceptions are Arkansas and New Jersey, the courts of both of which have already held that insurance
agents are not franchisees. Stockton v. Sentry Ins., 989 S.W.2d 914 (Ark. 1999); Mazziotti v. State Farm Indemnity

et al., No. C 333-98 (N.J. Super Ch. Div 2002).
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the propriety of summarily denying Plaintiff’s franchise law claims on the independent grounds
that State Farm Agents pay no fee to the Company.

As the Court is well aware, the question of whether State Farm Agents pay a franchise
fee to the Company was the subject of extensive briefing in the Parties’ pending cross-motions
for summary judgment. As hard as Plaintiff tried to come up with a coherent argument that
Agents pay a fee -~ in' fact, it repeatedly shifted its theories throughout the case - none of the
puipoxted “fees™ it identified support its case. As State Farm decisively demonstrated in both its
initial brief in support of its Motion for Summary Judgment, and again in its Reply Brief, the
undisputed material facts prove beyond the slightest doubt that Agents are not required to pay
any fees to State Farm, much less a franchise fee. For this wholly independent reason, summary
jud’gment for State Farm is mandated.

IL Unlike Charts, The Parties Here Agree
That the Case Is Ripe for Summary Judgment.

Although the Coﬁnecticut franchise issue was evidently briefed on defendant
Nationwide’s motion for summary judgment, Judge Droney decided that the issue was not ripe
for summary judgment on the record before him. Without analysis, he denied Nationwide’s ‘
motion with only a single sentence: “The Court finds that there are genuine issues of material
fact, including whether the relationship between the parties constitated a franchise, that preclude
summaryjudgment on the plaintiffs’ claims.” Ruling on Def.’s Mot. for Summ. J. at 11 (Sept.
30, 2003) (attached hereto at Tab 1).

Here, in contrast, all Parties have agreed that there are no genuine issues of material fact
left for bench trial before the Court, and that the matter is ripé for judgment as a matter of law.
The record is complete. All potential fact witnesses on both sides have been deposed‘ The

evidentiary record is substantial. On the record before the Court, there is no dispute about the

-DC/92450.1 , -2-




following facts: all insurance policies are contracts between State Farm and the policyholder
only; State Farm has complete control over the decision of whether to accept or reject new risks;
Agents may not vary the terms and conditions of coverage; State Farm bears the risk of loss in
the event of an insurable claim; the premiums are set by the Company; an Agent’s continggnt
permission to issue temporary binders in conformity with strict guidelines established by State
Farm is subject at all times to the Company’s right to suspend or revoke that permission; ezc.
See Def.’s Reply Br. in Support of Summ J. at 31 (July 22, 2004). In other words, State Farm
- Agents do none of the things courts look for in deciding whether alleged franchisees offer, sell or
distribute an alleged franchisor’s goods or services. A ruling that Agents do not offer, sell or
distribute insurance as a matter of law is thus called for without further proceedings.

III.  The Judge’s Jury Instructions in Charts Were Inadequate.

In addition to the letter brief from counsel, Plaintiff’s Notice also included the jury
instrucﬁOns Judge Droney delivered to guide the jury’s deliberations in Charts. Even a cursory
examination of the instructions reveals them to be conspicuously imprecise, even more so when
held up to the light of case law from the Comnecticut Supreme Court. In Getty Petroleum
Marketing, Inc. v. Ahmad, 253 Conn. 806, 757 A.2d 494 (Conn. 2000), the Connecticut Supreme

~ Court elaborated on the meaning of the phrase “offer, sell or distribute” as used in the
Connecticut franchise act. Consistent with State Farm’svp'rior briefing on the subject, it gave the
terms a technical construction. It held that where an alleged franchisee is merely acting as a
commission agent fgcilitating the exchange between the would-be franchisor arid the end
customer, and where the franchisor owns the items being sold, delivered them to the alleged
franchisee and set the prices, the putative franchisee did not have the right to “offer, sell or

distribute” within the meaning of the Connecticut law. 757 A.2d at 498-501; see also Automatic
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Comfort Corp. v. D&R Serv., Inc., 627 F Supp. 783, 787 (D. Conn. 1986)). This is precisely
what State Farm argued in its summary judgment papers, and it is the reason other courts have
uniformly held that State Farm Agents are not franchisees. See cases cited at pp. 52-55 of Def.’s
Memo. in Support of Mot. for Summ. J. (May 6, 2004).

- In the face of this clear authority the only guidance_ Judge Droney gave the jury on the |
question of what it means to “offer, sell or distribute” a franchisor’s goods or service consisted of
a single paragraph (and really, a‘sin_gle sentence) in which he stated: “The question of whether -
Charts was engaged in thq business of offering, selling or distributing Nationwide policies can
best be analyzed by_measuring how far Charts is from the situation of a pure employee, who
merely takes money and hands it over to his employer.” Jury Instructions at 17. In light of the
obvious disjunction between the jury instructions and Getz}) Petroleum and Automatic Comfort
Corp., it is unlikely that the jury’s verdict in the Charts case will survive appeal to the United
States Court of Appeals for the Second Circuit. In any event, whatever the outcome in
Connecticut, the jury instructions in Charts do not accurately reflect the law in any of the 15°
states Whose franchise statutes were invoked by Plaintiff in this case. | |

Indeed, Charts s;ands by itself in lonely opposition to the mountain of judicial opinions
that come to exactly the opposite conclusion and find that insurance agents are not and cannot be
franchisees. Charts is simply inadequate to overcome their weight, especially given the added

. fact that three of those prior cases directly addressed the State Farm-Agent relati_ohship, and two
6_f those were rendered in jurisdictions Plaintiff in this case is suing about. Hartman v. Siate |
Farm Mut. Auto. Ins. Co., Case No. 93-8084 (S.D. Fla. 1993), aff'd, 77 F.3d 496 (11th Cir.
1996); Mazziotti v. State Farm Indemnity et al., No. C 333-98 (N.J. Super Ch. Div 2002);

Vitkauskas v. State Farm Mut. Auto. Ins. Co., 509 N.E.2d 1385 (1ll. App. Ct. 1987).
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For all these reasons, Charts canmot stem the tide against Plaintiff, Summary judgment in

State Farm’s favor is still warranted.

Respectfully submitted,

By its attorne .
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Paul S. Reichler, DC Bar No. 185116

Lawrence H. Martin, DC Bar No. 476639
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UNITED STATES DISTRICT COURT *~~ . % g%
DISTRICT OF CONNECTICUT
ALEX CHARTS, et al. : | | RECE' VE
Plainti : . ,
it : . OCT -2 2003
V. v : Civil Action No. 3:97CV1621 (CF'% ;
, NGHAM McCuTcHEN
NATIONWIDE MUTUAL INSURANCE
CO., etal.
Defendants.
RUL » MOTION FOR SUMMARY NT

Pursuant to Fed R.Civ.P. 56, the defendants, Nationwide Mutual Insurance Company,
Nationwide Mutual Fire Insurance Company, Nationwide Life Insurance Company, Nationwide
Property and Casualty Insurance Company, Nationwide Variable Life Insurance Company, and
Colonial Insurance Company of California (collectively “Nationwide™) filed a Motion for
Sum@ Judgment and/or For Order Limiting the Issues to be Tried [Doc. # 127]. For the,

following reasons the defendants’ motion is DENIED.

L Background'

Plaintiff Alex Charts first entered into an insurance agent’s agreement with Nationwide on
February 1, 1979. Charts operated his insurance agency as a corporation named “Alex Charts
Agency, Inc.” Tn late 1992 or early 1993, around the time that Charts and his wife filed for

- 'The facts are taken from the parties Local Rule 9(c) statements and motion papers. (The
Local Rules have been renumbered since the parties ﬁled their papers. The new Local Rule
mumber is 56). Disputed facts are indicated.
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personal bankruptcy, Charts formed “the Charts Insurance Agency, Inc.” (“CIAT”).? CIAI, which
is also a plaintiff in this action, entered into a Corporate Agency Agreement with Nationwide on
May 10, 1993. That agreement identified Charts as the principal of CIAL. The agreement also
provided that it could be terminated by either party upon written notice, without cause.
| On December 14, 1992, Alex Charts and his wife Helena filed their voluntary petition
under Chapter 7 of the Bankruptcy Code with the United States Bankruptcy Court for the District
of Connecticut. On February 13, 1996, the Bankruptcy Court issued an Order of Discharge of
Debtor, and the bankruptcy case was closed on March 1, 1996. The plaintiffs concede that the
- bankruptcy petition did not include any references to CIAI and that its existence was never raised
in the bankruptcy p’roceedings, but they maintain that because CIAI was formed after the petition
was filed, it need not ilave been disclosed. Charts did disclose his ownership of the shares of Alex
Charts Agency, Inc. in his bankruptcy schedules. '

By letter dated Yanuary 11, 1996, Nationwide cancelled the Corporate Agency Agreement
with CIAL After Charts requested an internal review of that decision, Nationwide’s review board
endorsed the termination. Charts and CIAI filed this action on August 11, 1997. The amended
complaint [Doc. # 62] asserts three counts.® Count one alleges that in terminating the Corporate
Agency Agreement with CIAIL Nationwide breached its implied covenant of good faith and fair

dealing. Count two asserts that the termination of the agreement was in violation of the

® The parties dispute the precise date on which this entity was formed, but agree that the
Certificate of Organization and the First Biennial Report were filed with the Connecticut
Secretary of State’s Office on January 20, 1993,

3This Court has jurisdiction over this case pursuant to 28 U.S.C. § 1332, as there is
complete diversity of citizenship between the opposing parties.
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Connecticut Franchise Act. Count three asserts that the termination resulted in a violation of the
Connecticut Unfair Trade Practices Act (“CUTPA”), Conn. Gen. Stat. §§ 42-110b, et seq.
Nationwide’s summary judgment motion addresses ail three counts.

Before reaching the merits of the summary judgment motion filed by Nationwide, the

Court will recount more of the procedural history of this case, particularly its intersection with the

Charts’ bankruptcy petition and discharge.

. Additional Procedural History of this Case

On December 6, 1999, Nationwide filed its first motion for summary judgment {Doc. #85]
claiming that because Charts did not di#close the existence of CIAI in his bankruptcy proceedings,
he did not have standing to pursue this lawsuit and should be judicially estopped from pursuing
any undisclosed claim. On August 8, 2000, Magistrate Judge William I. Gér’ﬁn‘kel issued a
recommended ruling [Doc. # 97] granting thg summaryjudginent motion and concluding that
Charts’ claims against Nationwide were part of the Charts’ bankruptcy estate and as such could
not be asserted here by Charts. On September 29, 2000, this Court approved, in part, the

recommended ruling [Doc. #102], over the plainﬁﬂ's’ objection, and judgment entered for

* Nationwide [Doc. # 103].4

The plaintiffs appealed the ruling and judgment and on July 11, 2001, the Second Circuit

issued a Summary Order remanding the case to this Court [Doc. # 110]. While hcjt commenﬁng'

on the merits of this Court’s conclusion that the plaintiffs’ claims were property of the bankruptcy

“The Court did not approve that part of the decision which concluded that Charts was also
precluded by the doctrine of judicial estoppel.
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estate, the Second Circuit held that the bankruptcy trustee was a necessary party in making such a
determination. The mandate directed this Court “to vacate the judgment” and “reopen[] the
proceeding and join[] the [bankruptcy] estate as a party.” It further stated that “withdrawal of the
reference would seem to be the most practical and expeditious way of handling the matter.”

In accordance with the mandate, on July 12, 2002, this Court entered an Order [Doc. #
126] vacating its ruliﬁg on the motion for summary judgment. The Order also directed the Clerk
of the Bankruptcy Court for the District of Connecticut to withdraw the reference in the Charts
Bankruptcy case. Further, it directed the Clerk of this Court to add the bankruptcy estate as a
plaintiffin this case, and directed the trustee of the estate to file an appearance.

On July 26, 2002, the defendants filed this motion _for summary judgmerit {Doc. #127],
which closely mirrors their original motion. A hearing on the defendants’ motion was held

following the formél consolidation of this action with the bankruptcy action.

III. Summary Jﬁdgment Motion

In its new Motion for Summary Judgment [Doc. # 127], Nationwide asserts the same
standing and judicial estoppel arguments that were the basis of the recommended ruling on the
first motion for summar'y judgment—that is, that Charts does not have standing to assert these |
claims, or that he is judicially estopped from asserting them, because he had not disclosed the
existence of CIAI during the bankruptcy proceedings.

Nationwide also claims that, even if Charts has standmg and is not judicially estopped
from asserting these claims, it is entitled to summary judgment on the merits of the first, second,

and third counts of the amended complaint. Regarding count one, Nationwide argues that its
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termination of CIAI cannot violate the implied covenant of good faith and fair dealing because the
Corporate Agency Agreement expressly provides that it was terminable at will by Nationwide.
Regarding the Connecticut Franchise Act claims in count two, Nationwide asserts that, based on
the undisputed facts, the Corporéte Agency Agreement did not create a “ﬁanchi.ée” and therefore
that the plaintiffs do not fall within the Act. Finally, Nationwide asserts two independent bases
for summary judgment c;n the plaintiffs’ CUTPA claims in count three: 1) to the extent that it
incorporates the earlier counts, it must fail “as they do” and 2) that the additional CUTPA -

violation alleged~involving a “computer crime”-is time-barred.

IV. Standard

In a summary judgment motion, the burden is on the moving party to establish that there
are no genuine issues of material fact in dispute and that it is entitled to judgxhent as a matter of
law. SeeFed. R Civ. P. 56(c); Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 256 (1986). A
court fnust grant summary jtidgment “‘if the pleadings, depositions, answers to interrogatories,

- and admissions on file, together with the affidavits, if any, show that there is no genuine issue as
to any material fact.”” Miner v. City of Glens Falls, 999 F.2d 655, 661 (2d Cir. 1993) (citation
omitted). A dispute regarding a material fact is genuine ““if the evidence is such that a reasonable
jury could return a verdi§t for the nonmoving party.’” Aldric';h V. M‘ olph Cent. Sch. Dist., 963v
F.2d 520, 523 (2d Cir. 1992) (quoting Anderson, 477 U.S. at 248). After discovery, if the

- nonmoving party “has faﬂed to make a sufﬁciexﬁ showing on an essential element éf [its] case

With respect to which [it] has the burden of proof,” then summary judgment is appropriate.

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). '
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The Court resolves “all ambiguities and drawf{s] all inferences in favor of the nonmoving
party in order to determine how a reasonable jury would decide.” Aldrich, 963 F.2d at 253.
Thus, “[o]nly when reasonable minds could not differ as to the import of the evidence is summary

judgment proper.” Bryant v. Maffucci, 923 F.2d 979, 982 (2d Cir. 1991); see also Suburban
Propane v. Proctor Gas, Inc., 953 F.2d 780, 788 (2d Cir. 1992).

V. Discussion
A._Property of the Estate

| As noted above, the recommended ruling on the defendants’ original motion for summary
judgment, approved by this Court, found that the claims asserted by the plaintiffs here belonged to
the bankruptcy estate of Alex Charts and his wife. Therefore, the Court held, the Charts’ failure
to disclose CIAI’s existence and to list their claims on the schedule of assets in the bankruptcy
proceeding deprived them of standixig,to pursue thesé claims here. The Second Circuit’s
Summary Order [Doc. #110] remanding this case did not address the merits of this Court’s
defermination that the claims were property of the bankruptcy estate,. but held that “the district
_ court erred in adjudicating the property rights and claims at issue without joining the debtor’s

estate as a party.” Summary Order, at 2.° After considering the parties’ arguments and the

’At the hearing held after the estate was joined as a party, the estate’s trustee, Attorney
Richard Belford, indicated that he believed the claims raised by the Charts relatmg to CIAI were
" not properly part of the bankruptcy estate. Moreover, Belford indicated that if the Court were to

" again hold that these claims were part of the estate, he would seek to abandon them. If the claims
had been abandoned by the estate, this issue would have beén moot, because debtors are free to
pursue claims that have been abandoned by the estate. See H_u_wﬂ_m_m
67 F.3d 40, 45 (3d Cir. 1995) (holding that debtor had standing to assert potential tax refund
claim after the court granted the trustee’s motion to abandon the claim). However, the estate did
not abandon the claims, but instead sold any interest it had in the claims to Nationwide. Thus, if
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comments of the trustee, the Court will again consider the question of whether the claims asserted
by the plaintiff were part of the bankruptcy estate.

1. Waiver of Standing Claim

The plaintiffs argue that by failing to raise issues of lack of standing, bankmptcy, and
judicial estoppel in their first responsive pleading, Nationwide has waived those affirmative
defenses, pursuant to Fed.R.CivP. 8(c). However, standing is an essential element of jurisdiction.
See The Bennett Funding Group. Inc. v. Breeden, No. 01-5062, 01-5064, 01-5066, 01-5068,
2003 WL 21653878, *6 (July 15, 2003, 2d Cir.) (“[S]tanding is an aspect of subject matter
jurisdiction”); Abortion Rights Mobilization, Inc. v. Baker, 885 F.2d 1020, 1023 (2d Cir. 1898)
(“[Wlhen a plaigtiﬁ lacks standing to bring suit, a court has no subject matter jurisdicﬁon over the
case.”). Furthermore, it is well-settled that issues going to this court’s subject matter jurisdiction

can never be waived. See The Herrick Co. v. SCS Communications, Inc., 251 F.3d 315, 333 (2d

Cir. 2001) (“Under these circumstances, the fundamental prir~iple that the limits on federal
subject matter jurisdiction cannot be waived, and may be chziienged at any time, governs.”).
Therefore, the Court holds that Nationwide has not wﬁived its objection based on standing by
failing to raise it in its first responsive pleading. With regard to whether the defense of
bankruptcy has been waived, the Court finds that the Charts’ bankiuptcy proceedings are not
asserted as an affirmative defense. Rather, those proceedings are merely the factual predicate to

Nationwide’s standing argument, which, as has just been noted, cannot be waived.

the Court were to hold that these claims were property of the estate, the Cbarts would not have
standing to assert them because any claim owned by the estate is now held by Nationwide.
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2 Plaintifs’
“When a debtor files for bankruptcy protection, a banhubtcy estate is created.” Polvayv. |
" B.O. Acquisitions, Inc., No. 96 Civ. 3576(PKL), 1997 WL 188127, at *2 (April 17, 1997,
S.D.N.Y.). The scope of the estate is defined at 11 U.S.C. § 541(a), which lists the property
interests of the debtor that comprise the estate, and § 541(b), which provides for certain
exclusions. It is undisputed that the Corporate Agency Agreement with CIAI was entered into in
May of 1993~after the Charts’ bankruptcy petition was filed—and that the alleged breach of that
agreement by Nationwide occurred in January 1996-before the bankruptcy case was closed in
March of 1996. Thus, the question for this Court is whether Chart’s and CIAI’s claims, which
accrued after the petition was filed, but before the case was closed and the Charts were
discharged, constitute property of the estate under § 541. Section 541(a) provides, in relevant

part, that

-Such estate is comprised of all the following property, wherever located and by whomever

held:
(1) Except as provided in subsections (b) and (c)(2) of this section, all legal or
equitable interests of the debtor in property as of the commencement of the case. .

SAlthough the parties have not raised the issue, the Court notes that it has already decided,
by adopting Judge Garfinkel’s recommended ruling, that the plaintiffs’ claims were property of the
Charts’ bankruptcy estate. While the Second Circuit’s Summary Order [Doc. # 110] did not
expressly overrule that determination, the Court retains the power to reconsider that decision, and
will do so now. See May Dep'’t Stores Co. v. International Leasing Corp., No.
88Civ.4300(CSH), 1995 WL 656986, at *2 (Nov. 8, 1995 S.D.N.Y.) (Under law of the case
* rules; “district courts retain discretion to reconsider, on remand, any issues that the Circuit Court
did not ‘expressly or implicitly decide.’”) (quoting United States v. Stanley, 54 F.3d 103, 107 (2d..
Cir. 1995). See also Westerbeke Corp. v. Daihatsu Motor Corp,, 304 F.3d 200, 219 (2d Cir.

2002) (law of the case a dxsoretlonary doctrine); United States v. Uccio, 940 F.2d 753 (2d Cir.
1991) (under law of the case doctrine courts should adhere to prior decisions in same case, but

while the rule “informs the court’s discretion it does not limit the tribunal’s power” to reconsider
prior ruling). Moreover, the Second Circuit’s mandate seems to contemplate a de novo review of
the standing issue by this Court after hearing from the bankruptcy trustee.
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{7) Any interest in property that the estate acquires after the commencement of the
case, ’

11 U.S.C. § 541(a).

In the recommended ruling on the original motion for summary judgment, the Court relied
on Correll v. Equifax Check Servs.. Inc., 234 B.R. 8 (D. Conn. 1997), in which the Court held
that, pursuant to § 541(a)(7), a Fair Debt Collection Act cause of action arising out of dunning
léﬂers received by the debtor after the bankmptcy petition was filed constituted property of the
estate. See Correll, 234 BR. at 10. Other courts have reached similar conclusions based on §
541(a)(7). See Polvay, 1997 WL 188127, at *2 (“Causes of action arising after the debtor files

for bankruptcy generally become part of the estate.”); Stanley v. Sherwin-Williams Co., 156 B.R.

25 (W.D. Va. 1993) (debtor did not have standing to maintain cause of action for interference of
contractual relations which arose priof to the discharge of his estaté); _IA[Q__G!M!(_, 165BR.
. 956, 957-59 (Bankr. M. D. F1. 1994) (holding that personal injury action arising during the
_'pendency of the bankruptcy proceedings was property of the éstate); DelLarco v. DeWitt, 136
AD.2d 406, 408 (N.Y. App. Div, 1988) (“Upon the filing of a voluntary bankruptey petition, al
property which a debtor owns or subsequently acquires, including a cause of action, vests in the
bankruptcy estate.””). However, othe:f coﬁrts have held that post-petition, pre-discharge causes of
éction under similar circumstances are property of the debtor. See Inre Durrﬂ, 187 B.R. 413,
417-19 (Bankr. D. N.H. 1995) (personal injury action arising post-petition did not become part of
| ‘the bat_ilcfuptcy estate); I_l@__r_gggmg_lmg, 127 BR. 954, 955-56 '(W.D.-Pa. 1991) (tort claim arising
out of post;-petition automobile accident was property of thé debtor, rather than the estate). |

Taken together, these cases indicate that there may be no bright-line test for whether a .
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cause of action that accrues post-petition will be included as part of the bankruptcy estate.
Rather, in making such a determination, the Court should consider whether the cause of action “is
sufficiently rooted in the pre-bankruptcy past and so little entangled with the bankrupt’s ability to
make an unencumbered fresh start.” Domeling, 127 B.R. at 957 (citing Segal v. Rochelle, 382
U.S. 375 (1966) and noting that it is still controlling, despite the revision of the bankruptcy code
in 1978) (internal quotations omitted)).
For example, in In re Q’Dowd, 233 F.3d 197 (3" Cir. 2000), the Third Circuit considered
the relation of a post-petition legal malpractice claim to the debtor’s pre-bankruptcy past: |
[Debtor’s] primary contention is that, since the [malpractice] Action is a post-petition tort
claim, it can belong only to the debtor. She relies on caselaw in which courts have found
that a debtor’s post-petition cause of action did not constitute property of the estate
[string cite omitted]. However, none of these cases involved claims that could be traced
directly to pre-petition conduct inthe way [this claim] canbe . . . While we acknowledge
that the conduct giving rise to the malpractice claim occurred post-petition, we find it

conceptually impossible to sever [that action] from . . . [debtor’s] pre-bankruptcy dealings -
with [her attorney}.

Id. at 203-04.

Here, in contrast to O’Dowd, the post-petition claims at issue did not involve matters that
could be traced to the plaintiffs’ pre-petition conduct. The gravamen for all the counts in the
amended complaint is the alleged breach of the Corporate Agency Agreement on January 11,

1996.7 The agreement was entered into on May 10, 1993 after the formation of the new

7Although the First Amended Complaint refers also to the “Agency Agreement” of 1979
and an “Agent Corporation Agreement” of 1991, it appears that the plaintiffs are relying only on
breaches of the Corporate Agency Agreement of 1993. To the extent that the plaintiffs are
making any claims that predate the formation of CIAI or that do not relate to the 1993 agreement,
those claims may very well be barred by the Charts’ bankruptcy. That distinction is best left to
the time of trial, however, m light of the plaintiffs’ apparent reliance on post-petition causes of

action.
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insurance agency, and is not “rooted in the debtor’s pre-bankruptcy past” (which ended with the
filing of vthe petition in December 1992). Even thoughv there is a provision in the Corporate
Agency Agreement purporting to make the agreement retroactive to 1980, it is not the
| performance of the conﬁad that is the subject of the plaintiffs’ claims, but the breach of that
agreement—an event that the parties do not dispute occurred, if at all, post-petition.

Therefore, the Court holds that the claims asserted by the plaintiffs are not property of the
bankruptcy estate and the plaintiffs have standing to assert these claims.

The Court finds that there are genuine issin_es of matenal fact, including whether the

relationship between the parties constituted a franchise, that preélude éummary judgment on the '

plaintiffs’ claims.

V1. Conclusion

For the preceding reasons, the defendants’ Motion for Summary Judgment and/or For

Order Limiting the Issues to be Triecf [Doc. # 127] is DENIED.

*Moreover, Charts was free to enter into contracts in his individual capacity after the filing
of the petition. Section 541(a)(7) explicitly refers to property acquired by the estate, as distinct
~ from the debtor. As the court noted in Do ___qg_llm_;g ,

Obviously, after the commencement of the case, the estate has an existence that is
completely separate from that of the debtor. Section 541(a)(7) covers only property that
the estate itself acquires after the commencement of the proceeding. Hence, there is
absolutely no support for the . . . claim that all the debtor’s property, whether obtamed
pre- or post-petition, is property of the estate unless specifically excluded.

Doemling, 127 B.R. at 956.
-11-




SO ORDERED this ’_3_0_% of September 2003, at Hartford, Connecticut.

oy
TOPHER F. DRONEY
UNITED STATES DISTRICT JUDGE
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